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Introduction
Hussein Hassan*
The papers presented here are illustrative of the increasing depth and breadth of the learning and
research in fiqh that the practice of Islamic finance has given rise to. Sheikh Nizam Yaquby in “What Can
Islamic Banks Do besides Eliminating Riba?” shows that the original objective of establishing banks which
did not deal primarily with interest has now grown to encompass many equally important goals. Among these
is the central role that banks can play in establishing a just economic system, and in infusing business dealings
with a sense of virtue. Some of these virtues are honesty and fair trade and the avoidance of unfair and antisocial practices, such as hoarding and short-weighting. Islamic banking has also come to play an important
role in the rejuvenation or awakening of interest in the learning of fiqh and economics. All of this has meant
that many Muslims who previously mistrusted and avoided riba-practicing institutions are now banking their
money. This in turn has led to a growth in savings and investments, which in turn increases the flow of funds
to productive activities. Dr. Yaquby does not explicitly say so, but it is clear that this is a cycle that benefits
society generally, for when productive activities increase there is an increase in earnings and employment,
and therefore a reduction in poverty and dependency. There is also an increase in the amount people pay as
zakat, and so on.
The point about the rejuvenation of interest in fiqh is taken up and developed by Taha bin Hasan
Abdul-Basser. Abdul-Basser recognizes that Islamic finance is a multi-disciplinary field, but points out that
fiqh necessarily plays a pivotal role. This is due to the simple fact that almost all contemporary financial
transactions are analyzed on the basis of the nominate contracts traditionally recognized by the shari’a, or by
a combination of those recognized contracts. Thus shari’a scholars and scholarship, he continues, are central
because it is the scholars who determine the validity or otherwise of the products and services offered in
Islamic finance. The centrality of fiqh in Islamic banking and finance has also posed new questions of fiqh
and awakened a few old ones. One of these questions is especially glaring: Who is a faqih? My own
experience is that there are few fuqaha. Thus although Islamic finance is probably the best example that we
have today of fiqh in action, there is a massive shortage of principal actors.
The qualifications of a faqih and the job description receive some treatment in the paper by
Muddassir H. Siddiqui. Siddiqui argues that a competent jurist must possess an overall intelligence as well as
piety. I am not sure that piety is a requirement. He then ignores most of the current scholarship on ijtihad by
repeating the old claim that there was a long period of stagnation in ijtihad and the consequent gap that arose
as a result.
Frank Vogel takes the notion of Islamic finance as fiqh in action and develops it further in his paper
“Ijtihad in Islamic Finance”. He demonstrates that classical fiqh is responsive to modern needs and he gives
as a glimpse of the dynamics of the responsiveness. He shows that the scholars are both creative and
principled in their approach to problem-solving. At the same time they are independent in the sense that they
are not subject to politics or state compulsion. There are of course areas in which fiqh is yet to provide
appropriate solutions. Vogel suggests that one way of providing solutions without jettisoning important
principles and safeguards would be to create institutions which will remove the risk of abuse that fiqh and the
fuqaha are keen to minimize. Vogel points out that this happened in relation to takaful and could/should
happen in relation to hedging.
The importance of fiqh and an example of fiqh in action are provided by Engku Rabiah Adawiah Engku Ali.
In conventional finance rights to intangible assets are important in all sorts of scenarios. The question that she
seeks to answer is whether the shari’a considers such rights as mal mutaqawwim and thus valid as mahall alaqd. After mentioning the divergent views that the fuqaha have held on the concept of mal and the concept of
haqq, she suggests that haqq be understood as “whatever is established exclusively (in favor of the owner)
and to which the law accords control and the obligation to realize a specific interest.” The focus seems to be
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on the exclusivity of the right of control over the object and the law’s recognition of this. I am not sure that
exclusiveness can play the central role that the author gives it, unless she limits this to rights to intangible
assets for clearly in relation to tangible assets different people may have different or even similar rights in
relation to one asset. Yet each of these rights is still haqq within fiqh. However even in relation to intangible
assets, there is no reason to make exclusiveness of control central. For example a license is an intangible right
and the same license may be granted to more than one person without diminishing the fact that others also
have a similar license (i.e., a similar right and hence a non-exclusive one). Engku Rabiah Adawiah also looks
at other divisions of haqq: permissible rights, obtainable rights, confirmed rights; haqq maliyy (property right)
and within this individual and corporeal property rights etc. She succeeds in demonstrating the complexity of
the issues and the various possible fiqh approaches toward solving some of these as well as the need for
specialists (fuqaha) if these issues are to receive appropriate answers.
Muhammad Ma’sum Billah provides another example of fiqh in action and illustrates further the
need for specialists in fiqh. He seeks to show that in the shari’a one can have a system of life insurance based
on mudaraba. The nominee of the policy is made a trustee and on the death of the assured, the nominee
receives (as trustee) the paid premiums, share of profits made over the paid premiums, bonuses and dividends,
plus a donation. If the policy matures before the death of the assured, he (the assured) receives exactly the
same benefits that the nominee would have received except that the assured does not get any donation. The
author mentions an impressive array of scholars who have held life insurance to be impermissible.
Unfortunately the responses of the author to the objections of these scholars are far from convincing. I have
two main objections to the author’s proposal: (a) the first is on gharar. The contract that the author proposes
clearly falls foul of the prohibition of gharar and it is no answer to say (as the author does) that there is no
gharar as it is certain that the assured will one day die. I am sure that all the eminent scholars that the author
mentions knew that all people, including the assured, will one day die. That death is certain is not enough,
since all else, including when the assured will die (not to mention the nominee-trustee) is uncertain, nay,
unknown. (b) The second is the argument that life insurance is a form of guaranteeing one’s life. The author’s
argument that the real motive behind his scheme is to provide for the family of the assured and hence the
scheme itself is permissible on this basis is again unconvincing. The author seems to realize that his
arguments are not watertight and thus resorts to the classical fallback position that there is a darura for life
insurance contracts and they should therefore be given recognition. As with most claims of the existence of a
darura, there is little evidence presented to show any necessity for life insurance contracts to be recognized
and no evidence that there are no other ways for making provision for one’s dependants after one’s death.
Robert Toan and Monir Barakat take an alternative approach to fiqh in “Credit Enhancement in Ijara
Transactions”. Rather than attempt to provide ways in which the shari’a could or should be adopted in order
to provide solutions to problems, they show how conventional risk mitigation and credit enhancement
techniques may be used in a shari’a-compliant way. Thus for example there is no reason why the creditworthiness of a lessee cannot be assessed using credit ratings or why conventional data from any industrial
sector or other appraisal information cannot be used to calculate the residual value of any leased asset. The
authors mention a number of other risks and the way these can be minimized in a shari’a-compliant way. I am
not sure that all the methods they mention are, in fact, shari’a-compliant. One that is problematic is the use of
the ‘arbun contract. I am also not in agreement with the authors that in the shari’a the lessor, as owner of the
asset, must bear the risk of damage or destruction. It is after all possible for the lessee to indemnify the lessor
for damage to the asset where such damage is due to misuse or negligence on the part of the lessee. However,
the general approach of the authors of using two approaches toward providing solutions for the Islamic
finance sector by looking first at how conventional techniques can be used in a shari’a compliant way and
then looking at how the shari’a can be adopted to provide appropriate solutions is one that I endorse.
Finally Michael McMillen shows by using a practical example of how both these approaches can
work in harmony in “Sharia’-Compliant Financing Structures and the Development of an Islamic Economy.
He shows how the istisna’-ijara combination can be used together with conventional shari’a-compliant
techniques to finance investment in real estate. I have recently been involved in drawing up a proposal whose
backbone was istisna’-ijara and I think it has many possibilities and a lot of flexibility and is thus likely to be
increasingly popular.
The papers presented at the Fifth Forum are indicative of the increasing interest in scholarship and
research on matters that had long been given far less importance than was their due. The study of fiqh and
economics, it is to be hoped, will prosper in an atmosphere of learned debate and practical application.
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